
  
 

 
 
 
 

 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 

 
 

 
       

 

                      
                               
 Wellness and the ADA – More Guidance Issued 
 
Last year, the Equal Employment Opportunity Commission 
(EEOC) released proposed rules relating to wellness 
programs (see EEOC Wellness Programs: EEOC Proposed 
Rules and Tri-Agency Guidance, Benefit Beat, 5/12/15).  
Then on May 17, 2016, the EEOC released two sets of final 
rules.  One set clarifies the rules under the Americans with 
Disabilities Act (ADA) relating to incentives used to 
encourage participation in wellness programs wherein 
individuals are required to respond to disability-related 
inquiries and/or undergo medical examinations.  The 
second set of EEOC rules clarifies the rules under the 
Genetic Information Nondiscrimination Act of 2008 (GINA) 
to address permissible incentives relating to spouses of 
employees who participate in employer-sponsored wellness 
programs.   
 
Two important takeaways from these final EEOC rules are 
that the ADA and GINA rules apply without regard to 
whether a wellness program is part of health plan; and 
secondly, the rules create differences in the offering of 
wellness incentives.  Following are highlights of the final 
rules: 
 Voluntary participation.  A wellness program that 

includes disability-related inquiries or medical 
examinations (including inquiries or examinations that 
are part of a health risk assessment) is deemed to be 
voluntary as long as employees are not required to 
participate.  For employees who elect not to participate 
in the program, then: 
 Any group health plan coverage or particular 

benefit packages cannot be denied or limited to 
the non-participating employees; and 

 The employer cannot take any adverse 
employment action or retaliate against the non-
participating employees. 
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Continued from Page 1 
 
 Use of Incentives.  The use of incentives (financial or 

in-kind such as time-off awards, prizes, or other items 
of value) in a wellness program, whether in the form 
of a reward or penalty, is permissible.  If the wellness 
program is a participatory program or a health-
contingent program, or some combination of the two, 
the maximum allowable incentive available under the 
program is 30% of the cost of single coverage.  Note, 
this differs slightly from the inducement allowed by 
HIPAA and the Affordable Care Act. 

 Spouse participation in wellness programs.  The final 
rules clarify that an employer may offer up to a 30% of 
the total cost of single coverage as an incentive or 
disincentive to the spouse of an employee who 
participates in a wellness program and who is 
required to provide information relating to his/her 
past health status or undergo a medical exam. 

 Reasonable accommodation.  Regardless of whether 
a wellness program includes a disability-related 
inquiry or medical examination, reasonable 
accommodations, as long as not unduly burdensome 
to the employer, must be provided to enable 
employees with disabilities to participate.   

 Equal access to benefits.  Wellness programs cannot 
deny access to a plan, or a component plan, simply 
because an individual does not participate in the 
program.   

 Confidentiality and protection of health information.  
The final rules underscore the importance that 
medical information be maintained in a confidential 
way.  If a wellness program is part of the health plan, 
then the HIPAA privacy rules apply.  If the wellness 
program is independent of the health plan, and in any 
event to the extent that the ADA applies, all medical 
information must be maintained in accordance with 
the ADA’s confidentiality rules.   

 Notice obligation.  In accordance with the ADA rules, 
employers sponsoring wellness programs are required 
to provide written notification to employees that 
describes the type of medical information that will be 
collected, the specific purposes for which the medical 
information will be used, who receives the information 
and the manner in which the information will be kept 
confidential.  To this end, the EEOC released a sample 
wellness program notice, together with a set of 
Questions and Answers, specific to the notice 
requirement.  Employees must receive the notice prior 
to the collection of any health information in order to 
determine whether to participate in the wellness 
program. 

 

 
 
For a more in-depth summary of these regulations, ask 
your CBIZ consultant for the May 25, 2016 edition of 
the At Issue, as well as the June 22, 2016 supplement 
At Issue that discusses the notice obligations. 
 
Effective date. The EEOC rules relating to incentives and 
the employee notification requirement explaining how 
medical information will be used become applicable for 
plan years beginning on or after January 1, 2017.  
 
In summary, wellness programs are governed by many 
laws including the ADA, the Health Insurance Portability 
and Accountability Act of 1996 (HIPAA), GINA, the 
Affordable Care Act (ACA), the Age Discrimination in 
Employment Act (ADEA), as well as many state 
employment discrimination laws.  It is very important to 
remember that all laws applicable to a particular 
situation must be coordinated.  Compliance with one 
law does not mean compliance with other relevant laws. 
 

 
COBRA Notices can include Marketplace 

Information 
The tri-governing agencies (Departments of Labor, 
Health and Human Services and Treasury) of the 
Affordable Care Act issued an FAQ on June 21, 2016 
relating to the type of information contained in COBRA 
notices.   In a nutshell, individuals who become eligible 
for COBRA continuation coverage due to a certain event, 
such as termination of employment, would also be 
eligible to enroll in the Marketplace.  So that individuals 
may be informed of their options once coverage 
terminates, the tri-agencies encourage COBRA notices 
to include information about Marketplace coverage 
such as:  
 How to obtain assistance with enrollment 

(including special enrollment);  
 The availability of financial assistance;  
 Information about Marketplace websites and 

contact information;  
 General information regarding particular products 

offered in the Marketplaces; and  
 Other information that may help qualified 

beneficiaries choose between COBRA and other 
coverage options. 
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Increased Penalties for Reporting and 

Disclosure Violations 
ERISA imposes certain reporting and disclosure 
obligations on plan administrators or plan sponsors of 
health and pension plans.  Failure to abide by these 
reporting and disclosure obligations could result in civil 
penalties assessed by the Department of Labor’s 
enforcement agency, the Employee Benefits Security 
Administration.  These civil penalties may be adjusted at 
certain times for inflationary reasons.  To this end, 
following are some of the notable penalty adjustments 
that become effective August 1, 2016: 
 

 Current 
Penalty 
Amount 

New Penalty 
Amount 

Failure or refusal to file the 
annual Form 5500 

Up to $1,100 
per day 

Up to $2,063 
per day 

Failure to file Form M-1 Up to $1,100 
per day 

Up to $1,502 
per day 

Failure to provide Summary 
of Benefits and Coverage 

Up to $1,000 
per failure 

Up to $1,087 
per failure 

Failure to notify employees 
of CHIP coverage 

opportunities 

Up to $100 
per day 

Up to $110 
per day 

 
It should also be noted that several penalty adjustments 
apply to the protections afforded under the Genetic 
Information Nondiscrimination Act (GINA).  For example, 
individuals denied access to group health coverage 
based on his/her genetic information could result in civil 
penalties of up to $110 per day of noncompliance (up 
from $100 per day). 
 
In addition, an employer who fails post the Family and 
Medical Leave Act posting in its workplace could be 
subject to a civil money penalty by the Wage and Hour 
Division of up to $163 per each separate offense. 
 
 
 
 
 
 
 
 
 
 
 
 

 
A Steady Flow of Paid Sick Leave Laws 

Over the past few years, many state and local 
governments have enacted paid sick leave laws.  While 
the City of Chicago, as well as the state of Illinois, are 
currently on the verge of enacting paid sick leave laws, 
four local jurisdictions in California (Los Angeles, San 
Diego, San Francisco, Santa Monica) and one in 
Minnesota have recently enacted laws that require 
private sector employers to provide paid sick leave for 
their employees.  See page 4 for a Snapshot of Recently 
Enacted Paid Sick Leave Ordinances.  If you would like a 
more detailed summary of any of these ordinances, 
please contact your CBIZ representative.  
 
 
 
 

ABOUT THE AUTHOR:  
Karen R. McLeese is Vice President of Employee Benefit 

Regulatory Affairs for CBIZ Benefits & Insurance Services, 
Inc., a division of CBIZ, Inc.  She serves as in-house 

counsel, with particular emphasis on monitoring and 
interpreting state and federal employee benefits law.  
Ms. McLeese is based in the CBIZ Kansas City office. 

 
 

 
The information contained in this Benefit Beat is not intended 
to be legal, accounting, or other professional advice, nor are 

these comments directed to specific situations. This 
information is provided as general guidance and may be 

affected by changes in law or regulation. This information is 
not intended to replace or substitute for accounting or other 
professional advice. You must consult your own attorney or 

tax advisor for assistance in specific situations. This 
information is provided as-is, with no warranties of any kind. 

CBIZ shall not be liable for any damages whatsoever in 
connection with its use and assumes no obligation to inform 
the reader of any changes in laws or other factors that could 

affect the information contained herein.  

https://www.federalregister.gov/articles/2016/07/01/2016-15378/department-of-labor-federal-civil-penalties-inflation-adjustment-act-catch-up-adjustments�
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Snapshot of Recently Enacted Paid Sick Leave Ordinances 
 

Name of Ordinance 
and Jurisdiction 

Employers Subject Number of 
Required Sick 
Leave Hours 

Effective Date Where to get 
additional 

information 
 

“Paid Sick Leave 
and Minimum 

Wage Ordinance” 
 

City of Los Angeles, 
CA 

Any person who 
directly or indirectly 

employs or 
exercises control 
over the wages, 
hours or working 
conditions of an 

employee 

 
One hour of sick 

leave for every 30 
hours worked 

 
July 1, 2016 

 
Office of Wage 

Standards of the 
Bureau of Contract 
Administration, City 

of Los Angeles 
(http://bca.lacity.org/) 

 
“Earned Sick Leave 

and Minimum 
Wage Ordinance” 

 
City of San Diego, 

CA 

Any person who 
directly or indirectly 

employs or 
exercises control 
over the wages, 
hours or working 
conditions of an 

employee 

 
One hour of sick 

leave for every 30 
hours worked 

 
Approved by voters 

June 7, 2016. 
Ordinance takes 

effect immediately 
following 

certification of 
election results 

 
City of San Diego 

(http://www.sandiego
.gov/treasurer/minim

um-wage-program) 

 
“Paid Sick Leave 

Ordinance” 
 

City and County of 
San Francisco, CA 

Any person who 
directly or indirectly 
(including through 
the services of a 

temporary services 
or staffing agency 
or similar entity) 

employs or 
exercises control 
over the wages, 
hours or working 
conditions of an 

employee 

 
One hour of sick 

leave for every 30 
hours worked 

 
January 1, 2017 

 
Office of Labor 

Standards 
Enforcement, City 
and County of San 

Francisco 
(http://sfgov.org/olse

/paid-sick-leave-
ordinance-pslo) 

 

 
“Paid Sick Leave 

and Minimum 
Wage Ordinance” 

 
City of Santa 
Monica, CA 

Any person who 
directly or indirectly 
(including through 
the services of a 

temporary services 
or staffing agency 
or similar entity) 

employs or 
exercises control 
over the wages, 
hours or working 
conditions of an 

employee. 

 
One hour of sick 

leave for every 30 
hours worked 

 
January 1, 2017 

(was originally to take 
effect July 1, 2016; 

City Council amended 
effective date) 

City of Santa 
Monica 

(http://beta.smgov.ne
t/strategic-

goals/inclusive-
diverse-

community/minimum-
wage-ordinance) 

 
Also see More State 
and Local Paid Sick 
Leave Laws, Benefit 

Beat, 4/11/16) 

“Minneapolis Sick 
and Safe Time 

Ordinance” 
City of Minneapolis, 

MN 

 
A person or entity 
employing one or 
more employees 

 
One hour of sick 

leave for every 30 
hours worked 

 
July 1, 2017 

City of Minneapolis 
(http://www.ci.minne
apolis.mn.us/meeting
s/legislation/WCMSP-

175563) 
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